
Q & A Most Populous U.S. Counties
Q: Does a Public Defender Model Pro-
vide More Efficient & Effective Serv-
ices? 

A: Maybe. ABA Principle 2 states that jurisdic-
tions with a sufficiently high caseload should de-
liver services through a public defender office,
while leaving enough conflict and overflow cases
to allow for the continued active participation of
the private bar.  Several reports support this rec-
ommendation,a concluding that full-time staffed
public defender offices do provide the most effi-
cient and cost-effective representation, due to a
number of  factors (familiarity with criminal law;
specialization for certain types of  cases; and cen-
tralization of  administrative costs).  Given this, it
is important to note that Wayne and Oakland
Counties are two of  only six of  the united States’
50 most populous counties not to have a full-time
public defender office as its primary trial-level
service provider.  And, the four other largest
counties without a staffed public defender office
are all in Texas, where indigent defense services
have been universally decried as not meeting con-
stitutional muster.  Even there, Travis County
(Austin) has a public defender office for juvenile
and mental health cases.

However, a public defender office does not
guarantee efficient & effective services.  That
phenomenon only holds true if  the public de-
fender office is appropriately funded and meets
nationally-recognized standards – such as the
ABA Ten Principles.  The efficiencies and effec-
tiveness inherent in the public defender model
are premised on being able to bring together a
team of  attorneys, investigators, and social work-
ers with a variety of  complementary skills that no
individual alone can possess, allowing greater
flexibility and a more rapid response than indi-
viduals can achieve alone.  Public defender offices
that are under-funded and fail to meet standards
are just as problematic as poorly funded assigned
counsel systems with no institutionalized stan-
dards – perhaps worse, since an under-funded
public defender office tends to have to contend
with crushing caseloads as well.
a See for example: West Virginia Office of  Legislative Au-
ditor, Preliminary Performance Review of  Public Defender Services
(1998) - available at www.wvpds.org ; West Virginia Public
Defender Services, Report of  the Indigent Defense Task Force,
January 2000 – also available at www.wvpds.org; The Span-
genberg Group, Final Report to the West Virginia Indigent De-
fense Task Force, January 2000; North Carolina Indigent
Defense Services, FY02 North Carolina Public Defender & Pri-
vate Assigned Counsel Cost Benefit Analysis, 2003 – available at
www.ncids.org.
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HOUSTON, TX, April 2008 — Under the leadership of State Sena-
tor Rodney Ellis and at the request of local community groups, the
Harris County Commissioners have voted to undergo a feasibility
study to create the county’s first staffed public defender office.

Breaking News!
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Creating a Level Playing Field: The Failure to Ensure
Prosecutor & Defender Parity

ABA Principle 8 requires parity between the resources of the public de-
fender and those of the prosecutor, including “parity of workload,
salaries and other resources.”132 One of the reasons why Gideon de-

termined that defense lawyers were “necessities” rather than “luxuries” was
the simple acknowledgement that states “quite properly spend vast sums of
money” to establish  a “machinery” to prosecute offenders.  This “machinery”
– including federal, state and local law enforcement (FBI, state police, sher-
iffs, local police), federal and state crime labs, state retained experts, etc. –
can overwhelm a defendant unless she is equipped with analogous re-
sources.  Without such resources, the defense is unable to play its appro-
priate roles of testing the accuracy of the prosecution evidence, exposing
unreliable evidence, and serving as a check against prosecutorial or police
overreaching. 

In 1972, Chief Justice Warren Burger in his concurring opinion in Arg-
ersinger even went so far as to state that “society’s goal should be that the
system for providing counsel and facilities for the defense should be as good
as the system that society provides for the prosecution.”133 Michigan coun-
ties are ill-equipped to make up for the imbalance in resources created by
state and federal contributions to local law enforcement.

At its most basic, the concept of parity requires salary parity between
public defenders and prosecutors.  The Justice Department’s 1999 report,
Improving Criminal Justice, concludes that “[s]alary parity between prosecu-
tors and defenders at all experience levels is an important means of reduc-
ing staff turnover and avoiding related recruitment/training costs and
disruptions to the office and case processing.  Concomitant with salary par-
ity is the need to maintain comparable staffing and workloads – the innately
linked notions of ‘equal pay’ for ‘equal work.’  The concept of parity includes
all related resource allocations, including support, investigative and expert
services, physical facilities such as a law library, computers and proximity
to the courthouse, as well as institutional issues such as access to federal
grant programs and student loan forgiveness options.”

Jackson County is one of the few counties we have studied anywhere in
the country in which the budget of the indigent defense program is essen-
tially the same as the prosecution (at least it was before the recent advent of
flat-fee contracts).134 In 2006, Jackson County spent approximately
$1,241,212 on right to counsel services (or a per capita expenditure of
$7.58)135 – approximately $200,000 more than the Prosecuting Attorney’s
budget.  Though Jackson County should be commended for meeting the
standard of parity, there is one caveat.  ABA Principle 8 presumes that the
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prosecution is adequately funded.  An
NLADA representative had the pleasure and
privilege of attending a conference of the
Prosecuting Attorneys Association of Michi-
gan (PAAM) in March 2008 in Traverse City.
Though NLADA is not an expert on the pros-
ecution function, we were not surprised that
our presentation on right to counsel sys-
temic deficiencies and under funding was
met by similar complaints on the prosecu-
tion side of the aisle.  It is our general ob-
servation that prosecuting attorneys in
Michigan are underpaid, overworked, lack
sufficient training, and work under strin-
gent time guidelines which make the proper
administration of justice difficult.  We noted
with interest as the PAAM representatives
discussed strategies to reform the prosecu-
tion function that have been similarly em-
ployed by defense advocates: assessments
against nationally-recognized standards of
justice; litigation; and public education.  

Though NLADA sympathizes with the
plight of Michigan prosecutors, it must be
said that there is no constitutional mandate
to effective prosecution (perhaps there
should be).  Rather, the deficiencies of the
prosecution function serve to highlight the
fact that dollar for dollar parity in Jackson
County does not mean much when the
prosecution is under funded as well.  The
situation is therefore exponentially worse in
those Michigan counties that do even ap-
proximate Jackson County’s parity level.
Grand Traverse County:

There is no parity between the prosecution and the defense in Grand Traverse County
with regard to resources or compensation, and the structure does not provide the defense
an equal role in the justice system.  Whereas prosecutors are full-time county employees
with salaries, benefits, office space, and support staffs, assigned counsel attorneys are
paid either a flat fee per case in the district court ($350) or are paid in accordance with an
event-based fee schedule in the circuit court.  The felony attorneys in 2005 were paid be-
tween $21,580 and $38,356 for their 62 or 63 cases.  This amounts to an average of
$608.83 per case.  Given the national experience in law practice in which approximately
half of attorneys' gross income is available for compensation, after deducting overhead
costs, the real salary for these lawyers is less than $46,000 per year.  

There is parity between defense counsel
and the prosecution with respect to re-
sources and defense counsel is included as
an equal partner in the justice system.
There should be parity of workload, salaries
and other resources (such as benefits, tech-
nology, facilities, legal research, support
staff, paralegals, investigators, and access to
forensic services and experts) between pros-
ecution and public defense. Assigned counsel
should be paid a reasonable fee in addition to
actual overhead and expenses. Contracts
with private attorneys for public defense
services should never be let primarily on the
basis of cost; they should specify perform-
ance requirements and the anticipated work-
load, provide an overflow or funding
mechanism for excess, unusual, or complex
cases, and separately fund expert, investiga-
tive, and other litigation support services. No
part of the justice system should be ex-
panded or the workload increased without
consideration of the impact that expansion
will have on the balance and on the other
components of the justice system. Public de-
fense should participate as an equal partner
in improving the justice system. This princi-
ple assumes that the prosecutor is ade-
quately funded and supported in all respects,
so that securing parity will mean that de-
fense counsel is able to provide quality legal
representation.

ABA 8th Principle
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The 2006 starting salary for the prosecutors was $36,400, and with five years experi-

ence the prosecutors earn $67,500.  The chief assistant prosecutor can earn up to $86,000.
One of the defense attorneys with 25 years of experience said that, of the eight attorneys
on the felony panel, only four or five are financially secure.  He said the $60 per hour fee
paid for capital cases barely covers overhead and that it would be hard to live on that pay.
Another attorney said he used to take felony appointments but they are no longer cost ef-
fective.  One of the circuit court judges, when asked why the defenders should not make
$67,500 per year as do the prosecutors, responded: that is “a fair question, but it is more
than the market [requires].”  This judge said a lot of full-time lawyers in the county earn
only about $40,000 a year.  He said he is willing to discuss increasing the rate schedule.
The circuit court administrator said there has been no complaint about the fee schedule,
and “we're under our budget.” 

One attorney with both prosecution and defense experience said the current circuit
court fee schedule is poor.  The fee schedule is event-based and pays $600 in any guilty
plea case (preliminary hearing waived).  In the past, when public defenders were under
contract in circuit court, they were paid $750 for the same disposition.  Privately this at-
torney said she would charge $3000 for a circuit court plea case; and for a trial case, she
would charge an additional $150 per hour and obtain an advance deposit.  Her court ap-
pointed work is 20-30 percent of her practice, and she does a heavy concentration of di-
vorce mediation.  She wishes the judges in both courts would understand that attorneys
have more than court-appointed cases, because the attorney are put under time pressures.
One misdemeanor attorney said “the fear factor prevents us from having real negotiations,”
implying the attorneys fear losing appointments if they complain about how little they are
paid.  The misdemeanor attorneys are paid $350 per case, but out of that they have to pay
for overhead and all case-related out-of-pocket expenses. 

If there is a conflict with all of the contract attorneys, the attorneys must provide for
other counsel at the expense of the contract attorneys.  One of the attorneys told us that
the way to “make it economical” is to have four or five hearings set for the same day and
that the panel coordinator's legal assistant tries to arrange the assignments that way.  The
panel coordinator said that $350 is inadequate and that a number of the attorneys “use it
to pay overhead.”  One younger lawyer said he is happy to get the experience at this point
in his career, but that the payment is not adequate.  Although he wants to make his ca-
reer in criminal defense, he is considering not continuing depending on “what happens at
the end of this contract.”  One lawyer told us that district court “is more of a cattle call ....
You get in, do your job, and get out of there.” 

Prosecutors have access to law enforcement personnel for investigation of every case.
Assigned counsel attorneys in Grand Traverse County have virtually no access to inves-
tigative services in the representation of their clients.  One veteran attorney said that he
has never been granted funds for an expert toxicologist or an investigator.  Another attor-
ney said that, while under Ake v. Oklahoma he should be able to get investigation and ex-
perts, “I need to work with my judges,” implying that the judges don't appreciate such
motions.  “It is up to me to investigate.”  He added, “I need to have rapport with the judges.”
Although judges indicated that funding is available for investigation if necessary and ap-
propriate, very few requests are made in either court – only a de minimis amount is ex-
pended on defense investigation annually.  The circuit court administrator said that
generally the lawyers do their own investigation.136 One told us that he had only needed
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an investigator once or twice years ago and he has never needed an expert witness.  The
prosecutor said that defense investigation is done on “those cases where it should be.”
Noting that there are a lot of property crimes, he asked, “Where do you go with those?” The
prosecution has access to experts from the Center for Psychiatry, paid for by the state. De-
fense attorneys have extremely limited access to independent defense experts. Any ex-
penditure must be approved by the court and Michigan law requires a threshold showing
that the expert’s testimony will be helpful to the defense before it can be approved.137

Oakland County:
There is no parity between the prosecution and the defense in the 50th District Court

in Oakland County with regard to resources, compensation, or anything else.  Most mis-
demeanor cases in the district court are prosecuted by the city attorney or an assistant city
attorney for the City of Pontiac as violations of a city ordinance.  State law violations are
prosecuted by a county prosecutor.  In either case, the prosecuting attorney is a govern-
ment employee who receives a salary, benefits, and payment of all overhead expenses.
Oakland County is yet another example of an indigent defense system in which judges or
court personnel could not recall a single instance where funding was provided to a court
appointed defense attorney for investigative services in a misdemeanor case.  Similarly, as-
signed counsel in 50th District Court do not request funding to engage the services of ex-
pert witnesses in the representation of their clients in misdemeanor cases.  Defense
attorneys stated that it is futile to ask the court for experts and investigators because such
requests will be routinely denied.  Thus, they don’t bother to make such requests.  The
county prosecutor’s office has a very extensive training program for prosecutors, which is
funded by the county in the budget.  There is no funding for training for assigned coun-
sel.

Defense attorneys in Oakland County pointed out that not only was there a lack of par-
ity in pay, but also in resources, and, as one defense attorney put it, “[t]here is also a psy-
chological lack of parity.”  She stated: “When your client sees the deputy put his hands on
you and push you away from your client while you’re trying to talk with him – in the court-
room, in front of the judge – it tells that client you’re not respected by the system.  And
when that same client sees that same deputy paying deference to the prosecutor, it tells
that client the system is stacked against him.”  Similar stories were conveyed by the other
defense attorneys.  Prosecutors have “pass-cards” to the judges’ private hallways, while de-
fense attorneys do not.  Prosecutors do not have to go through security, while defense at-
torneys do.  Prosecutors have impressive offices, complete libraries, video and computer
equipment, automated research capabilities, power-point equipment, meeting and train-
ing rooms, and abundant support staff.   Defense counsel are not provided with a single
office (or space within an office) at the circuit courthouse, even though the defense func-
tion is part of the court.  

This disparity of respect extends to the view of local county officials. The county exec-
utive and his deputy took pride in pointing out that they were former Oakland County
prosecutors and talked extensively (as did judges and other court personal) about what a
fine office it is – the excellent training, mentoring, and support it provides to its prosecu-
tors; and the importance of the high pay and status to attract and retain the very best tal-
ent.  When it came to the defense function, we were told “they do a good job .... they
probably should get more pay, but they make do.” By no stretch of the imagination is de-
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fense counsel an equal partner in the justice system; no one thinks she is; and no one –
except defense counsel – thinks she should be.
Shiawassee County:

Such a lack of respect was not evident in Shiawassee County.  However, all of the judges
felt that appointed lawyers are clearly underpaid for their work in comparison with the
prosecutors.  All indicated that a raise in the hourly rate is overdue.  Most of the lawyers
to whom we spoke described the $50 hourly rate as small but “fair.” One lawyer, who had
been on the court-appointed list for five years but who no longer accepts appointments,
cited the low pay as a reason for “moving on” from court-appointed work to concentrate on
his vastly more lucrative private practice.  He indicated that the $50 per hour rate was so
far beneath his $200 per hour private rate that he could simply no longer afford to accept
appointments.  He said he had very much enjoyed his five years of representing indigent
clients, noting that he was delighted to have been appointed to represent a client in a mur-
der case.  He felt that the current hourly rate is the principal reason that some very tal-
ented lawyers no longer accept court appointments.

The lack of anything approaching parity of investigatory services seen in other counties
is also true of Shiawassee County.  One lawyer, who had been accepting court-appointed
cases in Shiawassee County for eight years, told us that not only had he never asked the
court for funds for an investigator or an expert, he did not even know of another lawyer who
had been granted such funds.  He, and other lawyers to whom NLADA site team members
spoke, indicated that when they want to interview a defense witness or to investigate de-
tails about an alleged crime, they either: a) call the witnesses on the phone to interview
them themselves, or – like in Ottawa County – b) ask the prosecutor’s office to send the po-
lice out to interview the witnesses again. 

When NLADA representatives asked why defense attorneys would proceed to defend
their cases in this fashion, we were told that the judge would never grant them money for
such a request and “this is the way we’ve always done it.”  When an NLADA representative
asked one lawyer in Shiawassee what he would do if a witness “went sideways” on the
stand during trial from what he had told the lawyer before trial, he said he would proba-
bly have to become a witness himself, taking the stand and asking another lawyer to step
in to elicit the impeachment material from him at the trial.

When we asked the circuit court judge about the availability of funds for investigators
and/or experts, he indicated he would grant (and had in the past) such requests on occa-
sion, but would do so only where the lawyer clearly demonstrates a need for such ancil-
lary services and after he makes certain the defense lawyer has secured the best possible
price from the investigator or expert (as he feels compelled to do by statute, which requires
him to pay only a reasonable amount for such services at public expense). It is clear that
there is to some degree a disconnect between the circuit court judge and appointed coun-
sel on this subject.  The court-appointed lawyers feel that asking for funds for investiga-
tion or expert assistance is a futile act.  They also appear to be disturbingly comfortable
with the idea that the arresting police agencies will gather information that will assist the
defense. 
Wayne County:

Significantly, the Third Circuit in Wayne County does not come close to complying with
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the parity principle.  According to the chief judge, the Wayne County indigent defense
budget is $18 million, compared to $39 million for the Prosecuting Attorney.  Further-
more, this parity comparison must recognize that the Prosecuting Attorney claims the en-
tire prosecution system is under-resourced and salaries in her office are too low.  Assigned
counsel fees have not been increased in 20 years, and the salaries paid to attorneys in
LADA are significantly lower than what attorneys in the Prosecuting Attorney’s office are
paid.

Virtually everyone interviewed by the NLADA site team characterized the assigned
counsel fee structure in Wayne County as archaic.  Because the fees are so low, some at-
torneys seek to generate a high volume of appointments to increase their income.  Payment
is event-based (as opposed to hourly), with the payment based on the seriousness of the
case (potential sentence of five years/10 years/20 years/life in prison).  As an example,
the fee for preparation and investigation of a case carrying a potential maximum sentence
of up to 20 years is $170; for preparation and investigation of a life maximum sentence is
$210; and for preparation and investigation of a murder one case is $270.  Attorneys re-
ceive payment for one jail visit to in-custody clients (a flat $50) facing a potential sentence
less than life and two jail visits for clients charged with capital offenses.  Attorneys report
that many of them make more visits, even though they are not paid for them.  The prose-
cutor said it has been calculated that assigned counsel earn an effective hourly rate of
$10 when the fees they receive are divided by the hours spent on cases.138

Fees for investigators and expert witnesses for indigent defense cases are very low and
even then require a judge’s approval.139 For example, the fee schedule for a psychiatric ex-
pert in a case where the potential sentence is life in prison is a flat $500 for the interview
and written evaluation and $300 for attendance in court.  Attorneys report that the low
fees make it extremely difficult to establish a pool of expert witnesses who will work on
their cases.  Moreover, the lack of adequate funding for expert witnesses, combined with
the 91-day case adjudication rule, has resulted in cases where defense counsel say they
have been forced to trial without an independent DNA analysis.  In more than one case,
attorneys reported they were told to use the Michigan State Police to conduct an analysis
of DNA evidence.  In comparison, the Prosecuting Attorney reported that her office has 11
staff investigators (down from a high of 19) and four or five paralegals.  As with prosecu-
torial offices around the country, the Wayne County DA’s office receives grant money, in-
cluding federal funds for victim projects and state funds for juvenile projects, in addition
to its county funding.  Attorneys in the DA’s office receive medical benefits and participate
in the county retirement plan; attorneys in LADA (which is not a county agency) have nei-
ther.
Chippewa & Marquette

In Marquette County, the prosecutor has a staff of approximately eight attorneys, which
seems almost luxurious for the business at hand in a rural and peaceful county.   Assis-
tant prosecutors receive ample free continuing training, which assigned defense counsel
attorneys do not.  In addition, as a long-term (since 1973) elected county official, longest-
serving state prosecutor, and head of the state prosecutor’s training committee, the pros-
ecution in Marquette County has a strong policy voice, which the leaderless defense bar
lacks completely.  As to the availability of investigators and experts, reports were anecdotal
and mixed: Judge Weber said he routinely allows such motions, despite their drain on the
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limited county coffers; but the lawyers said they would file such motions only in serious
cases with demonstrated need.  For example, most lawyers routinely do their own investi-
gations, despite the ever present danger that doing so may make them witnesses, which
would require them to withdraw and thereby deprive their client of their services.  Mar-
quette County offers no training to defense lawyers and very few, if any, attorneys sub-
scribe to the Michigan SADO on-line case updates.  Lawyers and judges alike pointed to
the absence of trial practice and legal developments training as a significant flaw in the cur-
rent assigned counsel system.

The county prosecutor in Chippewa has seven staff attorneys – one assigned to family
court, one to juvenile court, and the other five to adult criminal court – and three support
staff.  The public defender has two attorneys and one support staffer.  The difference in
budget is approximately 2:1 in favor of the prosecutor.  Each year, the county prosecutor
has funds to send one attorney to the Michigan Association of Prosecutors’ trial skills train-
ing, whereas the defenders have no such funds in their budget.  While there are 11 police
agencies with jurisdiction within Chippewa County,140 each charged with investigating
crimes on behalf of the county prosecutor including in some circumstances access to fed-
eral crime labs, the public defender has no funds for investigators or special expertise of
any kind. 
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